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Canadian Association of Chiefs of Police 

582 Somerset St. W. 

Ottawa, Ont.  K1R 5K2 

 

Re: Proposed amendment to the Criminal Code to add a separate offence with respect to 

domestic violence where children are present or “witness” the violence  

 

Dear Sirs/Mesdames: 

 

I understand that Victoria Chief of Police Jamie Graham has proposed that the CACP support 

amending the Criminal Code by adding a separate offence of assault (domestic violence) 

committed in the presence of, or witnessed by a child.  I am writing to share both the 

appreciation and concerns of West Coast Women’s Legal Education and Action Fund (“West 

Coast LEAF”) regarding this proposal.   

 

We commend Chief Graham for highlighting the serious harms associated with domestic 

violence. Domestic violence is a massive and intractable social problem that impacts tens of 

thousands of women in Canada every day. It is a violation of women’s right to physical integrity, 

to liberty and, too often, to life itself, and is a devastating example of discrimination against 

women that undermines women’s right to full and equal participation in Canadian society. 

Violence against women is compounded by discrimination on the grounds of race, ethnicity, 

sexual identity, class, age and disability, and these multiple forms of discrimination further 

increase women’s vulnerability to violence and make it harder for women to obtain justice. 

Fundamentally, violence against women is a human rights violation and an obstacle to the 

achievement of women’s equality.    

 

West Coast LEAF’s mandate is to achieve equality by changing historic patterns of systemic 

discrimination against women through BC-based equality rights litigation, law reform and public 

legal education. A significant portion of our work centres on issues of violence against women 

and the impact of violence on the lives of women and their children. For example, we are 

currently conducting research and engaging in community consultation to explore the ways in 

which the criminal justice, child protection and family law systems interact and at times conflict 

with one another in the context of womens’ experiences of domestic violence. West Coast LEAF 

brings a substantive equality analysis to bear on the issue of violence against women, 

recognizing that laws that are neutral on their face may in fact have a disproportionate adverse 

impact on women.   

 



2 
 

It is essential that the focus of law and policy responses to domestic violence remains centered 

on women as the primary victims of violence in heterosexual relationships. Women are more 

likely than men to experience serious harm as a result of spousal violence, more likely to 

experience repeated attacks, and more likely to be killed by their male spouses.
1
 While violence 

against men by their female spouses does occur, domestic violence is an issue that primarily 

impacts women. It is imperative that any initiative that aims to protect the needs and interests 

of children in situations of domestic violence does not detract from the needs and interests of 

women. Both women and their children will be best served if women have access to safe 

emergency shelter, legal aid and representation, affordable housing, adequate social assistance, 

and other supports necessary to enable them to leave an abusive situation with their children. 

Any law reform efforts concerning family violence must be women centred and must take into 

account the desperate need for adequate social services. 

 

Chief Graham highlights the “tremendous harm done to children by them witnessing domestic 

violence”, and social science research provides clear and compelling evidence that children who 

witness domestic violence can suffer severe emotional and developmental difficulties as a 

result. West Coast LEAF whole-heartedly supports initiatives that have the effect of protecting 

children from the damaging effects of domestic violence; however, we have a number of 

concerns about the practical implications of this proposal that we hope will be considered by 

the CACP before any further action is taken.  We also urge the CACP to engage in further 

consultation with child protection authorities and community-based victim support workers 

before moving forward on this important issue. 

 

The proposed amendment to the Code poses the distinct danger that women who are actually 

the victims of abuse will be charged under the law, either as the perpetrator or for failing to 

protect their children from witnessing the violence. Already, most victims of domestic violence 

do not report their abuse to police.
2
 If a woman fears that she will be arrested or that her 

children will be apprehended because they have witnessed domestic violence, she may be even 

less likely to report the abuse. 

 

We know that existing primary aggressor policies, which discourage dual charging and direct 

police to analyze which party in a domestic dispute is most likely to be the dominant aggressor 

and to arrest only that person, are not consistently applied, and women continue to face arrest 

in situations of relationship violence, even when there is a history of violence by their male 

spouses.
3
 It is essential that women are not blamed or punished for violence committed against 

them, or for the self-defensive actions they may take. Arresting mothers for failing to protect 

their children from witnessing violence perpetrated by fathers will not serve, and may in fact 

undermine, the goal of child protection.  

 

                                                 
1
 Statistics Canada. “Family violence in Canada: A statistical profile” (January 2011). Online: 

http://www.statcan.gc.ca/pub/85-224-x/85-224-x2010000-eng.pdf 

 
2
 Ibid at p. 7 

 
3
 Community Coordination for Women’s Safety. “Backgrounder: Women Being Arrested” (September 

2007, revised June 2010). Online: 

http://www.endingviolence.org/files/uploads/eing_Arrested_Backgrounder_Revised_June_2010.pdf 
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To arrest a woman for failing to protect her child from witnessing violence being committed 

against her by her spouse, or to remove her children from the home because they are 

witnessing domestic violence, would represent a gross assault on a woman’s right to dignity and 

her right to be free from unjustified interference by the state in her life. West Coast LEAF 

recognizes the harm that witnessing domestic violence can cause to a child, and shares the 

desire to protect children from these damaging impacts. There are myriad complex reasons why 

women do not leave situations of domestic violence, and far too many women lack viable 

alternatives to remaining with their abusive spouse. Between 1974 and 1992, six times as many 

women were killed by their husbands while separating than while co-residing.
4
 In British 

Columbia, at least four women’s resource centres have closed in the last year, and Canada-wide, 

shelters for women fleeing violence turned 426 women away from their facilities on a single day 

in April last year, most often because the facility was full to capacity.
5
 Investing in the resources 

and supports women need in order to leave abusive relationships is the best way to protect 

both women and children from the harms of domestic violence. 

 

An additional concern is the necessity of testimony in court from children who have witnessed 

domestic violence in order to establish the guilt of the accused. Children who have been 

traumatized by the experience of witnessing violence and abuse against their mother must not 

be re-victimized by having to testify against their father in court. Children will need extensive 

protections and supports if they must be called to testify in these kinds of proceedings, and 

existing community-based victim support services are already operating at maximum capacity. 

Increased funding for these types of services will be critical if the proposed amendments do take 

effect. 

 

Witnessing domestic violence against their mother by their father is clearly an incredibly 

damaging and harmful experience for a child, no matter whether they saw the violence first-

hand, heard it from another room, or witnessed the after-effects of physical harm done to their 

mother. Children should not be required to provide evidence about the impact that witnessing 

the violence has had on them, nor should experts be necessary to assess the impacts on a 

particular child; courts should be able to rely on the extensive social science research 

establishing the harms associated with witnessing domestic violence. 

 

Chief Graham’s proposal notes that “domestic violence when witnessed by a child is not a crime 

in Canada but it is in about 23 U.S. jurisdictions.” However, in only 5 States is committing 

domestic violence in the presence of a child a separate offence that may be charged 

independently or in addition to the act of violence; in other jurisdictions the presence of a child 

witness to the domestic violence may only be considered an aggravating circumstance in 

sentencing.
6
 West Coast LEAF supports Chief Graham’s recommendation to “review the 

                                                 
4
 Rebecca Kong, “Criminal harassment,” Juristat 16(12) 1996, cited by the Canadian Research Institute for 

the Advancement of Women, Online: http://criaw-icref.ca/ViolenceagainstWomenandGirls#_edn47 

 
5
 Statistics Canada. “Shelters for abused women in Canada 2010” Online:  

http://www.statcan.gc.ca/pub/85-002-x/2011001/article/11495-eng.htm 

 
6
 Child Welfare Information Gateway. “Child witnesses to domestic violence: Summary of State laws” 

Online: 

http://www.childwelfare.gov/systemwide/laws_policies/statutes/witnessdvall.pdf 
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feasibility of having Canadian courts accept as an ‘aggravating circumstance’ in sentencing a 

convicted offender that a child has witnessed domestic violence.” This would serve the multiple 

purposes of raising awareness of this issue within the criminal justice system, increasing the 

length of time served for offenders, which could help deter recidivism, while keeping the focus 

squarely on the perpetrator of the violence. These important goals can be achieved through an 

amendment to the sentencing principles set out in s. 718.2 of the Criminal Code, and do not 

require the creation of a separate offence. Given the concerns set out above regarding the 

practical implications for women and children of creating a separate offence, West Coast LEAF 

recommends that only this avenue be pursued.  

 

Thank-you for considering West Coast LEAF’s submission on this important issue. We would be 

pleased to have the opportunity for further consultation for further sharing of our expertise in 

this area. I look forward to hearing from you. 

 

Yours truly, 

 
Laura Track 

Legal Director 

 

 


