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March 3, 2014 
 
Dear Mr. McGee: 
 
RE: Accreditation of Trinity Western University School of Law 
 
Thank-you for this opportunity to make submissions to the Benchers of the Law Society of BC 
on the issue of whether Trinity Western University meets the academic qualification 
requirement of the Law Society’s admission process. As an equality-seeking organization 
committed to advancing a substantive understanding of equality in British Columbia law and 
policy, West Coast LEAF opposes approval of a law school that enforces hiring and admissions 
policies that discriminate on the basis of sexual orientation and deny women’s constitutionally 
protected reproductive rights. We urge you to reject TWU’s application. 
 
As you know, TWU seeks to establish a law school that is closed to individuals whose sexuality 
has expression outside of marriage between a man and a woman. TWU also restricts the 
reproductive freedom of its community members. Students, staff, and faculty must sign an 
agreement with the University to this effect, and anyone who does not comply with these 
requirements may be expelled from the University or otherwise sanctioned. The school’s 
Community Covenant specifically contemplates that LGTBQ students may be subject to 
disciplinary measures, including expulsion, on the basis of their sexuality. Similarly, women may 
face sanction and/or expulsion for exercising their constitutionally protected right to access 
abortion care.  

The requirement that prospective students and staff must agree to abstain from same-sex 
sexual activity discriminates against gays and lesbians, including those who are legally married. 
Moreover, the policy effectively excludes LGBTQ students from access to the benefits of a legal 
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education at the University, at least not without sacrificing their sexual identity and expression. 
It also requires women to cede their constitutionally protected reproductive rights, regardless 
of their own personal aspirations, dignity, and autonomy. These policies are contrary to the 
laws of Canada and have no place regulating a law school in British Columbia.   

The Supreme Court of Canada, which considered TWU’s policies in Trinity Western University v. 
British Columbia College of Teachers,1  found that the University’s admissions policies create 
“unfavourable differential treatment” on the basis of sexual orientation. The majority of the 
Court found that “a homosexual student would not be tempted to apply for admission, and 
could only sign the so-called student contract at a considerable personal cost.”2 While the 
discriminatory policies were found not to be unlawful because of the religious exemption 
provided to the University by section 41 of the BC Human Rights Code, the Court held that if a 
public university or government actor adopted TWU’s policies, it would violate the equality 
rights protected by human rights legislation and the Canadian Charter of Rights and Freedoms.  

In West Coast LEAF’s submission, the Law Society should not see itself as bound by the Court’s 
decision in the Teachers College case. In our view, there is a strong argument that the Court 
would consider the issue differently today. Much has changed regarding the social, political, 
and legal considerations at play; as Professor Elaine Craig argues, social values have evolved, 
and “[t]odays’ decision-makers are expected to be much more protective of gay and lesbian 
equality than were the decision-makers of ten, fifteen or twenty years ago.”3 Legal protections 
not available to Canada’s LGBTQ communities when the Teachers College case was decided, 
including recognition of same-sex marriage, rights of same-sex common law couples to the 
benefits of provincial family law legislation, and the addition of gender identity and expression 
as prohibited grounds of discrimination in some jurisdictions, have changed the legal landscape 
for LGBTQ people in Canada.  

Developments in administrative law may also affect the standard of review applicable to the 
Law Society’s decision. The Court applied a correctness standard to the question of whether the 
BC College of Teachers was justified in its decision; however, in Doré v Barreau du Québec,4 the 
Court held that in reviewing discretionary decisions of administrative decision-makers that are 
required to consider Charter values, it is appropriate to apply a standard of reasonableness 
when the decision-maker has specialized expertise and discretionary power. The Court stated 
that “if, in exercising its statutory discretion, the decision-maker has properly balanced the 
relevant Charter value with the statutory objectives, the decision will be found to be 
reasonable.”5 The Court also found that “it goes without saying that administrative decision-
makers must act consistently with the values underlying the grant of discretion, including 
Charter values.”6 Clearly, the Law Society must consider the values of equality, religious 
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freedoms, and anti-discrimination norms in making its decision. In our submission, a decision to 
reject TWU’s proposed law school would be afforded deference and found to be reasonable 
under the current law.     

Regardless of whether the Teachers College case would be decided differently today in light of 
these developments in the law, a discriminatory law school has particular implications that 
distinguish it from other faculties.  

Equality is a core value in Canadian law. Discrimination on the basis of sexual orientation is 
unlawful in Canada, and fundamentally at odds with the core values of Canadian law and 
Canadian law schools. In West Coast LEAF’s submission, prospective lawyers cannot receive 
effective and adequate instruction in human rights and legal ethics in an environment that 
practices discrimination against gays and lesbians. Moreover, it is not in the public interest for 
lawyers to be trained in an environment that does not reflect Canada’s diversity. Learning to 
practice law effectively means learning to work with colleagues and clients whose backgrounds, 
beliefs, and identities differ from one’s own. In our submission, a law school cannot possibly 
prepare its students to be lawyers without the benefits of a diverse student body. While 
Canada’s law schools have a long way to go towards meeting the goal of diversity, particularly 
with respect to socio-economic status, we should not be moving in the opposite direction with 
the creation of a law school that actively excludes particular communities.  

A law degree confers considerable power and public status in Canada, and TWU’s admissions 
policies exclude a vulnerable and historically marginalized segment of Canada’s population 
from accessing this benefit. The additional 60 seats the proposed law school would add in 
British Columbia would not be open to LGBTQ students, disadvantaging this community and 
creating a situation in which Christian law students have greater access to the social and 
economic advantages that a law degree confers.  

It is no answer to say that LGBTQ students can access the law school if they simply agree to not 
to engage in sexual intimacy. In this weekend’s Globe and Mail, the perspective of an openly 
gay, religious TRU student reveals the significance of the convenant to his sense of human 
dignity and self-actualization.7 Before he came out, he was generally indifferent to the 
convenant, but afterwards, he says: “I realized I couldn’t take it so much as a difference of 
opinion, that, in fact, excluding people who don’t desire to marry the opposite gender, outside 
of ‘God’s intention,’ is frankly alienating, violating and far past the point of differed 
opinions…There are some days that I feel like I’m less of a human being than the other Trinity 
students because I’m of a different orientation, and I don’t want to feel that way.” 

The Law Society exercises a critical gatekeeper function in deciding who qualifies to be a lawyer 
in BC. Moreover, the Law Society has a mandate to protect the public interest in the 
administration of justice, and to set and enforce standards of professional conduct for lawyers. 
In West Coast LEAF’s submission, it is not in the public interest to train future lawyers in an 
institution governed by policies that discriminate on the basis of sexual orientation, or which 
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deny women’s constitutionally protected reproductive rights. To approve a law school with 
policies that would violate human rights law if implemented by any of Canada’s other law 
schools does not advance the rule of law, and would be incompatible with the Law Society’s 
mandate to protect the public interest. 
 
One of the ethical and professional duties of Canadian lawyers is the duty not to discriminate. 
Rule 6.3-5 of the Code of Professional Conduct states: “A lawyer must not discriminate against 
any person”, and the Code emphasizes that “A lawyer has a special responsibility to comply 
with the requirements of human rights laws in force in Canada, its provinces and territories 
and, specifically, to honour the obligations enumerated in human rights laws.” We are 
concerned about whether a law school with policies that exclude gays and lesbians and, in the 
words of the Supreme Court of Canada, create “unfavourable differential treatment” on the 
basis of sexual orientation, can impart on prospective lawyers a sufficient understanding of the 
ethical duty not to discriminate and honour the obligations enumerated in human rights laws.  

The Charter, as well as human rights legislation in every Canadian province, prohibits 
discrimination on the basis of sexual orientation. Equality, specifically protected by sections 15 
and 28 of the Charter, underlies all of the Charter’s rights protections and is a fundamental 
component of the rule of law. The Law Society’s decision whether to approve a law degree 
from TWU must be consistent with Charter values. In West Coast LEAF’s view, a proper 
balancing of the right to freedom of religion, the right to equality, and the Law Society’s 
mandate to protect the public interest demands that the Law Society reject TWU’s application 
and, at the very least, mandate rigorous additional study and entrance requirements for 
prospective TWU law school graduates. 
 
Thank-you for considering our submission. We would be pleased to discuss this issue further, if 
that would be helpful. 
 
Yours truly, 

 
Laura Track 
Legal Director 
 


