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Agenda for the webinar
•What’s new in the Family Law Act?
• Terminology

• Definition of family violence

• Child’s best interests as sole consideration

•Common legal challenges & strategies for women
• Parenting assessment reports

• Overlap between family law and child protection

• Denial of parenting time

• Relocating with a child

•Q&A



Even today, judges don’t 
always recognize…

• Abuse does not end with separation

• Overlap between child abuse and 
violence against women

• Abusers often:
• Undermine victims in their parenting roles 
• Use litigation to harass



What has changed in the 
Family Law Act?



Guardian
Parental 

ResponsibilitiesContact

Parenting 

Time

Parenting 

Arrangements

1. New terminology



2. Addresses family violence



Family Violence in the FLA (s. 1)

Not only physical and sexual violence, but 
also “psychological or emotional abuse,”
including:
• Intimidation, harassment or threats (even if 

threats are not realistic or carried out)
• Stalking
• Restricting financial or personal autonomy (e.g. 

locking someone in a room, even briefly)
• Intentionally damaging property 



Family Violence in the FLA (s. 1)

• Mediators must screen for family violence and 
assess its possible impact on safety and the 
fairness of negotiations (s. 8)

• Judges must consider the history of family 
violence and its impacts on the child when 
deciding BIOC (s. 37)

• Lawyers must assess whether family violence 
may be present (s. 8[1])



How do the courts treat 
family violence?

Case reference: LM v LS BCSC 2013 
• Dispute over parenting arrangements for an 8-

year-old boy and 13-year-old girl
• Girl reported sexual abuse by her father, and 

psychologist’s report found he was at risk of 
sexually offending against girls

• Peace bond against father for physical assault 
of mother

• Daughter said she didn’t feel safe at her 
father’s house or like how she treated him



How do the courts treat
family violence?

Case reference: LM v LS BCSC 2013 
• Court gave father every other weekend and half 

of holidays with son, email/text contact with 
daughter, and visits in public if and when 
daughter chooses

• Mother required to provide report cards to 
father and inform him of children’s illnesses 
and injuries, dates of parent-teacher 
conferences, and any vacation plans

• Two-way protection order 



And a more encouraging case…

Case reference: J.C.P. v J.B. (2013)
• Each parent alleged that the other had 

committed violence and gave conflicting info
• Court found father had committed family 

violence based on his failure to pay child 
support and other patterns of behavior

• Failure to pay was considered violence in this 
case because it was meant to cause trauma to 
the mom and impacted the child’s well-being 



3. Child’s best interests: 
Sole consideration (s. 37)



How do courts determine the 
best interests of the child?  (s. 37)

• Physical and emotional health 

• Stability

• History of care

• Child’s views

• Important relationships



Additional considerations in 
determining BIOC (s. 37)

• Parents’ capacity 

• Legal proceedings (MCFD/criminal courts) 

• Family violence and its impact on 
the child

• Assessing when a guardian’s 
cooperation is safe and appropriate 



BIOC and Indigenous children

The FLA does not state that Aboriginal 
identity must be considered in BIOC, but:

• Several Canadian court decisions have found 
that Aboriginal identity is a factor in BIOC

• s. 41(e) says parental responsibilities include 
decisions about “cultural, linguistic, religious 
and spiritual upbringing and heritage” 
including “the child’s aboriginal identity” if 
applicable



Concerns with BIOC 

• What is ‘best’? 

• How are mom’s interests 
considered?

• Abusers may use parenting 
assessments or views of the child 
reports to make accusations of 
parental alienation 



What are s. 211 reports? 

•A professional’s evaluation of the 
parenting capacities of separating 
spouses

•Recommendations for parenting 
arrangements in the best interests of 
the child(ren)



Who conducts s. 211 reports? 

In BC, there is no commonly accepted 
qualification nor any mandatory training 
program for assessors.

•Family Justice Counsellors
•Registered Clinical Counsellors
•Psychologists 
•Or any expert appointed by the court 



What happens in parenting 
assessments?

•No direction to assessors given in s. 211

•Up to the judge to direct the process or 
limit the scope of the assessment

•Assessor meets with each parent 
separately and with child(ren); may 
interview others

•May include psychological testing

•Assessor can be cross-examined on the 
report in court



Reported concerns about
s. 211 reports

•Costs

•Assessors’ understanding of trauma and violence

• Informed consent  

•Validity of psychological tests

•Cultural bias

• Judges’ heavy reliance on these reports

•Methodology not always transparent



s. 211 reports:
Strategies for women

Research assessor (professional college websites, 
CANLII, RateMDs, Google)

Get recommendations 

Ask what assessor knows about family violence

Don’t share feelings/opinions – not counselling

Share Troubling Assessments with your lawyer

Keep detailed records



S. 211 reports:
Strategies for women

To avoid agreeing on the spot:

“I ask that this report not be ordered and 
that I be given time to consult with duty 
counsel before agreeing to the s. 211 
order.”

“I will give my response to the other 
parent within 60 days.” 



When family law and child 
protection issues overlap

• In CFCSA (Child, Family and Community 
Services Act) cases, there is often an FLA file 
too, such as:
•Applications or orders between parents
• Family member applying for guardianship

•Sometimes FLA can help resolve child 
protection matters by placing child with family, 
OR can add complexity where several people 
apply for same child(ren) 



What if parenting time or 
contact is denied? (s. 61) 

• Person denied time can 
apply to the court within 
12 months

• Court can make an order if 
it finds the denial of time 
was wrongful



When is denial of time NOT 
wrongful? (s. 62)
• Reasonable belief that: 

• The child might experience violence 
• The other guardian was intoxicated

• The child was ill with a medical note
• The other guardian: 

• Repeatedly failed to use time with the child 
over the past year 

• Said they weren’t coming, then changed their 
plan without reasonable notice



What if a 
parent or 
guardian 
wants to 
move with 
a child?

Image credit: The Muuj, Creative 
Commons 2.0



Relocation

•If you have an order or agreement 
about parenting arrangements or 
contact, you must give 60 days’ 
written notice to other guardian(s) or 
person(s) with contact

•Other parties have 30 days to file a 
court application against the move



Relocation

If the move is challenged, the guardian wanting to 
move with child must show that:

1) The move is “in good faith”
2) A reasonable plan has been suggested for maintaining 

the child’s relationship to the other guardian and 
other important people 

And if the guardians have “substantially equal 
parenting time,” also that: 

3) The move is in the child’s best interests



Women-
centered 
family law 
resources

YWCA: Leaving an Abusive 
Partner: Family Law Information for 
Women with Children

Battered Women’s Support 
Services: The New Family Law Act 
and its Implications for Battered 
Women

UBC Centre for Feminist Legal 
Studies: The BC Family Law Act: A 
Plain Language Guide for Women 
who Have Experienced Abuse

West Coast LEAF: Troubling 
Assessments



Thank you for joining us! We hope that you 
will share your feedback.

Keep in touch!
Alana Prochuk: education@westcoastleaf.org

Shahnaz Rahman: familylaw@westcoastleaf.org

www.westcoastleaf.org

@WestCoast_LEAF /westcoastleaf
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